
 

 

 
 
 

 
 
 

November 23, 2016 
 
 
Penny Pritzker 
Secretary of Commerce 
U.S. Department of Commerce 
1401 Constitution Ave., NW 
Washington, D.C. 20230 
 
Eileen Sobeck 
Assistant Administrator for Fisheries 
NOAA Fisheries 
1315 East-West Highway 
Silver Spring, MD 20910 
 
Barry Thom 
West Coast Regional Administrator 
NOAA Fisheries 
1201 NE Lloyd Blvd., Suite 1100 
Portland, OR 97232 
 

Re: Sixty-Day Notice of Intent to Sue Relating to the Biological Opinion Issued for 
the Oregon National Flood Insurance Program (April 14, 2016) 

 
Dear Secretary Pritzker, Assistant Administrator Sobeck, and Regional Administrator Thom: 
 
 The Oregon Home Builders, the Oregon Association of Realtors, BOMA Oregon, the 
Association of Oregon Industries, the Oregon Farm Bureau, and the Oregon Concrete and 
Aggregate Producers Association  (collectively, the “Coalition”) submit this letter to notify you 
of the Coalition’s intent to sue the National Marine Fisheries Service (“NMFS”) regarding the 
Endangered Species Act (“ESA”) Section 7(a)(2) Jeopardy and Destruction or Adverse 
Modification of Critical Habitat Biological Opinion and Section 7(a)(2) “Not Likely to Adversely 
Affect” Determination for the Implementation of the National Flood Insurance Program in the 
State of Oregon (“BiOp”).  The Coalition provides this 60-day notice letter pursuant to Section 
11(g) of the ESA, 16 U.S.C. § 1540(g), insofar as it may apply.  
 

Background 
 
 On April 14, 2016, NMFS issued the BiOp, which concludes that the Federal Emergency 
Management Agency’s (“FEMA”) operation of the National Flood Insurance Program (“NFIP”) 
in Oregon violates the ESA by allowing and encouraging floodplain development that 
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jeopardizes the continued existence of certain ESA-listed anadromous fish species and Southern 
Resident killer whales, and results in the destruction or adverse modification of critical habitat 
for the fish species.  The BiOp includes a “Reasonable and Prudent Alternative” (“RPA”) that 
directs FEMA to make unprecedented changes to implementation of the NFIP, including its 
floodplain mapping program and minimum floodplain regulatory criteria, which, if adopted, will 
affect all 22,000 NFIP participating jurisdictions and millions of property owners across the 
United States. In particular, the RPA directs FEMA to amend the NFIP implementing regulations 
to expand the areas mapped as floodplain, including mapping entirely new areas that have never 
previously been considered part of the floodplain, and to prohibit nearly all development in many 
mapped areas (except open space, low-intensity recreational activities, habitat restoration 
projects, and very limited water dependent uses).  In all other floodplain areas, the RPA directs 
FEMA to prohibit all development unless it will have no adverse effect or a net beneficial effect 
on floodplain habitat.  Further, while FEMA is pursuing implementation of these amendments to 
the NFIP regulations, the RPA directs FEMA to implement a series of “Interim Measures.”  
These Interim Measures would impose “one-size-fits-all” development restrictions on 
floodplains in Oregon irrespective of existing conditions and without the public engagement that 
is requisite before implementing such dramatic regulatory changes. 
 
 The BiOp and RPA are arbitrary and capricious, and contrary to law and applicable 
regulatory requirements.  As a result of the numerous defects detailed below, the Coalition 
intends to sue to invalidate the BiOp unless NMFS immediately withdraws the BiOp and 
reinitiates consultation in a manner that addresses the concerns raised herein. 
 

ESA Violations 
 

1. The BiOp Fails to Include Several Required Components in the Baseline. 
 

 The BiOp is arbitrary and capricious and inconsistent with the ESA because the 
description of the baseline is incomplete.  Without the correct environmental baseline, the entire 
BiOp analysis is flawed.1  The baseline must reflect actual current conditions and is intended to 
be a snapshot in time of the status of the “present environment in which the species or critical 
habitat exists.”2 NMFS must incorporate certain factors into the environmental baseline, 
including “the past and present impacts of all Federal, State, or private actions and other human 
activities in the action area, the anticipated impacts of all proposed Federal projects in the action 
area that have already undergone formal or early section 7 consultation, and the impact of State 
or private actions which are contemporaneous with the consultation in process.”3  Although the 
description of the baseline in the BiOp acknowledges these factors, it provides little or no 
analysis of how each of these factors has contributed to baseline conditions. Without any attempt 
to quantitatively or qualitatively describe the contributions to the baseline from these factors, the 
baseline is incomplete and erroneous. 

                                                 
1 Nat'l Wildlife Fed'n v. Nat'l Marine Fisheries Serv., 524 F.3d 917, 931 (9th Cir. 2008)(“Any proposed agency 
action must be evaluated in the contest [sic] of this baseline in order to properly determine whether the proposed 
actions will jeopardize the listed fishes.”)   
2 Interagency Cooperation; Endangered Species Act of 1973, 48 Fed. Reg. 29,990, 29,994 (1983)); see also San Luis 
& Delta-Mendota Water Auth. v. Locke, 776 F.3d 971, 1008 (9th Cir. 2014); Nat. Res. Def. Council v. Rodgers, 381 
F. Supp. 2d 1212, 1229 (E.D. Cal. 2005). 
3 50 C.F.R. § 402.02. 
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 One example of this error is the BiOp’s failure to include any discussion of the impacts of 
existing state and local laws and regulations as part of the baseline. It is well established that the 
baseline must account for existing regulations and statutes.4  Although the BiOp acknowledges 
the existence of myriad state and local regulations,5 and a later section of the BiOp notes that 
aspects of the environmental baseline have improved due to these existing environmental 
regulations and land management practices,6 such regulations are neither mentioned nor 
evaluated in the description of the baseline.  The Coalition acknowledges NMFS’s decision not 
to include existing state and local laws and regulations as part of FEMA’s proposed action,7 but 
that does not alleviate the requirement that NMFS include state and local laws and regulations in 
the environmental baseline.  Because NMFS failed to do so, the environmental baseline is 
incomplete and inaccurate. 
 
 Another example of this error is the BiOp’s treatment of other federal actions that have 
previously undergone Section 7 consultation.  The description of the baseline lists a number of 
other consultations that have occurred in Oregon, but fails to explain how those other 
consultations have contributed to baseline conditions.8  For example, the baseline description 
states that NMFS considered the U.S. Environmental Protection Agency’s (“EPA”) consultations 
on the reregistration of certain pesticides,9 but does not attempt to quantify the impact of such 
consultations, including any changes to pesticide use that may be occurring as a result.  Simply 
listing past consultations and federal actions is insufficient.  Because the baseline lacks any 
details on the impacts of each of these other federal actions, and particularly how they have 
affected activities in the floodplain, NMFS fails to isolate the impacts that result from the NFIP 
and falsely attributes what should be baseline conditions to the NFIP.   
  

2. The Effects Analysis Includes Numerous Errors and Consequently Significantly 
Overstates the Effects of the NFIP on Listed Species and Designated Critical 
Habitat. 

 
A. The BiOp Erroneously Attributes Baseline Conditions to the Effects of the NFIP.  
 

 Although the baseline section of the BiOp acknowledges the varied and often degraded 
existing conditions of the Oregon’s floodplains10, NMFS impermissibly fails to properly account 
for these existing conditions within the effects analysis.  Rather than beginning from existing 
conditions, NMFS conducted the effects analysis by assuming a pre-development, pristine 

                                                 
4 See Friends of East Fork, Inc. v. Thom, 688 F. Supp. 2d 1245 (W.D. Wa. 2010); Swan View Coal. v. Barbouletos, 
No. CV 06-73-M-DWM, 2008 WL 5682094 (D. Mont. June 13, 2008), enforcement granted, 639 F. Supp. 2d 1187 
(D. Mont. 2009), and aff'd in part, 348 F. App'x 295 (9th Cir. 2009).   
5 Nat’l Oceanic and Atmospheric Admin., Nat’l Marine Fisheries Serv., Endangered Species Act (ESA) Section 
7(a)(2) Jeopardy and Destruction or Adverse Modification of Critical Habitat Biological Opinion and Section 
7(a)(2) “Not Likely to Adversely Affect” Determination for the Implementation of the National Flood Insurance 
Program in the State of Oregon, 27-29 (Apr. 14, 2016) [hereinafter (“BiOp”)]. 
6 BiOp supra note 5, at 268. 
7 BiOp supra note 5, at 29 
8 BiOp supra note 5, at 132-35. 
9 BiOp supra note 5, at 133-134. 
10 BiOp supra note 5, at 121-138. 
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floodplain habitat, then identifying all impacts that could potentially occur from development of 
that pristine environment, and attributing all of those potential impacts to the NFIP. The effects 
analysis, however, may not be conducted without reference to the actual baseline conditions of 
the habitat and the species.11  The effects of the NFIP must be analyzed in their actual current 
context.12   

 NMFS’s flawed approach leads to several errors in the effects analysis.  First, by 
assuming in the effects analysis that all floodplain areas are undeveloped, the BiOp fails to 
differentiate between the effects of redevelopment on an already developed floodplain and the 
effects associated with development of an unaltered floodplain.  In fact – as the baseline section 
of the BiOp explains – many floodplains in Oregon are already altered, many significantly.  The 
impacts of redevelopment of an already developed floodplain are not the same as the impacts 
that occur when development begins on unaltered floodplains.13  Because NMFS failed to 
incorporate the current variations in conditions of Oregon floodplains into its effects analysis, 
and instead focused exclusively on impacts to pristine floodplains, the analysis overstates the 
effects of the NFIP. 

 Second, by evaluating the impacts of the NFIP under the false premise that all floodplains 
were unaltered prior to the proposed action, NMFS also improperly attributed the existing 
degraded habitat conditions to the NFIP.  Properly evaluating the effects of the action in the 
context of the baseline is meant to allow NMFS to isolate the impacts of the proposed action 
from already existing conditions.14  The effects of the project or program are limited to “future 
direct and indirect impacts of the operation over the new license or contract period.”15  By failing 
to begin the effects analysis from the current baseline conditions, the BiOp improperly attributes 
effects of past activities, including seemingly all floodplain development over the past century, 
to the proposed action.16  Much of the altered floodplain conditions that NMFS attributes to the 

                                                 
11 See Nat'l Wildlife Fed'n., 524 F.3d at 929. 
12 Id. at 930; see also ALCOA v. Bonneville Power Admin., 175 F.3d 1156, 1162 n. 6 (9th Cir.1999) (requiring 
NMFS to consider the effects of its actions “within the context of other existing human activities that impact the 
listed species”). 
13 NMFS acknowledged this during implementation of the NFIP BiOp in the Puget Sound region:   

NMFS understands that many Puget Sound floodplain areas are already developed to the point of 
providing de minimis habitat values.  In those situations jurisdictions must maintain the residual 
habitat functions.  Although NMFS encourages restoration of floodplain functions to promote the 
recovery of listed salmonids, restoration of previously developed areas is generally beyond the 
scope of the RPA unless part of a programmatic approach to mitigating unavoidable adverse 
effects. 

Letter from William Stelle, Jr., Reg’l Adm’r, Nat’l Marine Fisheries Serv., to Kenneth Murphy, Reg’l Adm’r, Fed. 
Emergency Mgmt. Agency (Feb. 3, 2012).   
14 The baseline must include “[t]he total effects of all past activities . . .” U.S. FISH & WILDLIFE SERV. AND NAT’L 
MARINE FISHERIES SERV., ENDANGERED SPECIES CONSULTATION HANDBOOK, PROCEDURES FOR CONDUCTING 
CONSULTATION AND CONFERENCE ACTIVITIES UNDER SECTION 7 OF THE ENDANGERED SPECIES ACT,  4-30 (Mar. 
1998) [hereinafter (“ESA Handbook”)]. 
15 Id. 
16 See Nat'l Wildlife Fed'n., 524 F.3d at 930-31(citations omitted) (explaining that current existence of dams must be 
included in environmental baseline and finding that proposed action must be evaluated in context of the 
baseline)(emphasis added); S. Yuba River Citizens League v. Nat'l Marine Fisheries Serv., 723 F. Supp. 2d 1247, 
1261 (E.D. Cal. 2010) (same; also noting that “BiOp itself discussed Englebright’s prevention of future migration as 
part of the analysis of the ‘effects of the action,’ rather than as part of the baseline, distinguishing these future effects 
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NFIP pre-dates the beginning of this consultation—and even the application of the NFIP to 
Oregon—and thus should have been included in the baseline, not the effects of the proposed 
action.17    
 

B. The BiOp Erroneously Attributes All Floodplain Development to the NFIP. 
 

 In addition to this error in the baseline used in the effects analysis, the BiOp also fails to 
isolate the effects of the NFIP on floodplain development, and consequently which portion of the 
effects of floodplain development may be attributed to the NFIP.  The BiOp is fatally flawed 
because it provides no analysis of what floodplain development is caused by or results from the 
NFIP and what floodplain development would occur irrespective of the NFIP.  Instead of first 
determining what, if any, floodplain development is caused by the NFIP and then analyzing the 
effects of that development on listed species and designated critical habitat, the BiOp conducts 
the effects analysis assuming 100% of floodplain development is attributable to the NFIP.  The 
BiOp’s effects analysis provides a recitation of impacts of floodplain development in general,18 
asserts that the NFIP will cause floodplain development,19 and then attributes all impacts from 
floodplain development to the NFIP.20  This is a backwards approach to the effects of analysis. 

 
 Significant floodplain development pre-dates the NFIP.  Further, absent the NFIP, 

floodplain development may still be financed by non-federally related financial intermediaries.21  
Only that floodplain development that results from or is caused by the NFIP may be included in 
the proposed action.   

 
C. The BiOp Fails to Connect the NFIP to Any Particular Impacts to Listed Species 

or Designated Critical Habitat. 
 
 The BiOp makes no effort to identify the specific effects of floodplain development that 

may be attributable to the NFIP.  The effects analysis does not analyze the physical, biological, 
and hydrological effects of the NFIP itself on listed species or their critical habitat.  Instead, for 
each species, NMFS includes boilerplate language regarding effects of the action—e.g., “the 
proposed action is likely to cause a decrease in abundance, productivity, spatial structure, and 
diversity” of the species in the action area.22  The evidence fails to support these assertions, and 
the BiOp fails to explain how particular aspects of the NFIP will cause these effects.  For 
example, the effects analysis for the Southern Resident Killer whale relies upon the purported 
future extinction of the ESA-listed Chinook salmon species in the action area without identifying 

                                                                                                                                                             
from past effects on migration”) (emphasis in original); see also In re Operation of Missouri River Sys. Litig., 421 
F.3d 618, 632 (8th Cir. 2005).   
17 Locke, 776 F.3d at 1008 (“‘This baseline is intended to form a basic ‘snapshot’ of the status of the species at a 
particular moment in time before the action is taken.’”); Rodgers, 381 F. Supp. 2d at 1212, n. 30 (“[T]he 
environmental baseline is a ‘snapshot in time,’ which allows agencies to understand existing conditions before they 
consider the effects of a proposed action on those conditions.”) 
18 See generally BiOp, supra note 5, at 146-163. 
19 See generally BiOp, supra note 5, at 163-209. 
20 BiOp, supra note 5, at 141. 
21 Nat'l Wildlife Fed'n v. Fed. Emergency Mgmt. Agency, 345 F. Supp. 2d 1151, 1157 (W.D. Wash. 2004). 
22 BiOp supra note 5, at 221. 
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evidence or providing a rational explanation for how the NFIP will result in such a drastic loss.23  
The critical habitat effects analysis suffers from the same defects—it identifies purported general 
effects without any evidence or analysis of location, magnitude or significance on primary 
constituent elements and includes effects that are not caused by the NFIP. 

 
D. The BiOp Fails to Establish that the Proposed Action Causes Jeopardy or Adverse 

Modification. 
 
 Biological opinions must include a summary of the information upon which the opinion 
is based, a “detailed discussion of the effects of the action on listed species or critical habitat,” 
and an opinion as to “whether the action is likely to jeopardize the continued existence of a listed 
species or result in the destruction or adverse modification of critical habitat .…”.24 The BiOp 
must determine whether the proposed action, along with cumulative effects, is likely to 
jeopardize the continued existence of listed species or result in the destruction or adverse 
modification of critical habitat.25  NMFS fails to demonstrate that FEMA’s implementation of 
the NFIP is likely to cause jeopardy or adverse modification. 
 
 NMFS’s jeopardy determination lacks evidentiary support and is arbitrary and capricious.  
To jeopardize a species, the agency action must cause some deterioration in the species’ pre-
action condition.26  NMFS has explained that jeopardy generally results from actions that are 
“likely to result in significant adverse effects throughout the species’ range.”27  These adverse 
effects must cause a “considerable or material reduction in the likelihood of survival and 
recovery” of the species.28  NMFS fails to demonstrate that the 17 species will be jeopardized by 
FEMA’s proposed action.  While the BiOp notes several general “weaknesses” associated with 
FEMA’s implementation of the NFIP,29 NMFS provides no evidence or analysis regarding the 
magnitude of any loss or degradation of aquatic systems, the species populations’ ability to 
tolerate any such impacts, or how any impacts will considerably or materially reduce the 
likelihood of survival or recovery.30  Absent this evidence and analysis, NMFS’s conclusory 
statements regarding generalized effects purportedly attributable to NFIP implementation do not 
provide the requisite basis necessary to support its jeopardy conclusion.   
 
 Similarly, NMFS’s determination that the NFIP causes destruction or adverse 
modification to designated critical habitat also lacks evidentiary support and is arbitrary and 

                                                 
23 E.g., BiOp supra note 5, at 247 (noting that annual reduction in prey availability is “small” and the percentage 
reduction in prey abundance is “not anticipated to be different from zero by multiple decimal places”). 
24 50 C.F.R. § 402.14(h); see also Defs. of Wildlife v. U.S. Dep’t of Navy, 733 F.3d 1106, 1112 (11th Cir. 2013); 
Nat’l Parks Conservation Ass’n v. U.S. Dep’t of Interior, 46 F. Supp. 3d 1254, 1333 (M.D. Fla. 2014)(subsequent 
history omitted).  
25 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. §§ 402.02,402.12(g)(4).   
26 Nat’l Wildlife Fed’n, 524 F.3d at 930.  
27 ESA Handbook, supra note 14, at 4-36.   
28 Oceana, Inc. v. Pritzker, 125 F. Supp. 3d 232, 239 (D.C. Cir.. 2015) (upholding NMFS’s interpretation of “reduce 
appreciably”).   
29 BiOp, supra note 5, at 267. 
30 S. Yuba River Citizens League, 723 F. Supp. at 1269; Nat’l Wildlife Fed’n, 524 F.3d at 936 (NMFS could not 
make jeopardy conclusion without knowing “in-river survival levels necessary to support recovery” and “at what 
point survival and recovery will be placed at risk” by habitat degradation). 
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capricious.31  NMFS’s longstanding interpretation of “appreciably diminish” requires the 
proposed action to “considerably reduce the capability of designated . . . critical habitat to satisfy 
requirements essential to both the survival and recovery of a listed species.”32  Further, it is not 
adverse modification if portions of critical habitat would be degraded or altered when all critical 
habitat elements would remain functional.33  In the BiOp, NMFS concludes that “adverse effects 
from the proposed action will negatively affect the quality, quantity, and function of multiple 
PCEs at the watershed scale, across all watersheds to a greater or lesser degree, with the overall 
effect of diminishing conservation values at the designation scale for affected critical habitats.”34 
The evidence fails, however, to demonstrate that any adverse effects will “considerably reduce” 
the value of critical habitat.35  On the contrary, the BiOp notes that some habitat aspects have 
improved in the last 30 to 40 years, and that many watersheds have PCEs that are in good to 
excellent condition.36  Since the NFIP has only been in effect in Oregon since the late 1970s (at 
the earliest), this could actually signal that the NFIP has assisted in improving conditions, rather 
than degrading habitat. Accordingly, NMFS has failed to provide the requisite basis for the 
BiOp’s conclusion that FEMA’s implementation of the NFIP destroys or adversely modifies 
critical habitat. 
 
 In sum, by starting the effects analysis with a false premise of a pristine, unaltered 
floodplain as the environmental baseline rather than current conditions, the BiOp both overstates 
the effects of the floodplain development on current conditions, and erroneously attributes 100% 
of floodplain degradation to the NFIP.  Moreover, by failing to isolate the floodplain 
development caused by the NFIP or to analyze the specific effects of that development on listed 
species or their designated critical habitat, furthers this error and significantly overstates the 
effects of the NFIP. 
  

                                                 
31 Similar to the jeopardy analysis, NMFS’s adverse modification analysis is also flawed because it relies upon an 
erroneous determination of the environmental baseline and effects of the action, which improperly attributes historic 
effects and conditions to FEMA’s proposed implementation of the NFIP.   
32 ESA Handbook, supra note 14, at 4-36.  NMFS recently opined that “considerably” means “‘worthy of 
consideration’ and is another way of stating that we can recognize or grasp the quality, significance, magnitude, or 
worth of the reduction in the value of critical habitat.”  Definition of Destruction or Adverse Modification of Critical 
Habitat, 81 Fed. Reg. 7214, 7218 (Feb. 11, 2016).  NMFS’s interpretation conflates “appreciably” with any 
“perceptible effect,” which courts have rejected as producing irrational results.  E.g., Pac. Coast Fed’n of 
Fishermen’s Ass’ns v. Gutierrez, 606 F. Supp. 2d 1195, 1208 (E.D. Cal. 2008). 
33 E.g., Conservation Congress v. U.S. Forest Serv., 720 F.3d 1048, 1057 (9th Cir. 2013) (upholding no adverse 
modification when portion of critical habitat would be degraded but no reduction in functionality); Rock Creek 
Alliance v. U.S. Fish & Wildlife Serv., 663 F.3d 439, 442 (9th Cir. 2011) (upholding no adverse modification when 
all critical habitat elements would remain functional, although at a lower functional level).  
34 BiOp, supra note 5, at 270. 
35 While NMFS provides a general recitation of potential effects of the proposed action to critical habitat, there is 
no evidence or analysis of the magnitude of any effects, the scope or location of effects in relation to human 
development or existing habitat conditions, or how any diminishment will impact functionality of the critical habitat 
or its value for the conservation of the affected species.   
36 BiOp supra note 5, at 114-120, 268. 
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3. The BiOp Fails to Use the Best Available Science.  
 
 In fulfilling the Section 7 consultation requirements, NMFS is required to use the best 
scientific and commercial data available.37  While NMFS is not required to conduct independent 
studies, “[t]he best available data requirement merely prohibits [an agency] from disregarding 
available scientific evidence that is in some way better than the evidence [it] relies on.”38  Here, 
NMFS failed to consider existing scientific and commercial data.  One example of this is 
NMFS’s repeated assertion that floodplain development will impact habitat by promoting the 
runoff of pollutants such as herbicides and pesticides.39  However, the best available data 
demonstrate that concentrations of pesticides are not exceeding aquatic life criteria.40 Similarly, 
NMFS identifies forestry as one of the activities contributing to a limiting factor for several 
listed species,41 but NMFS cites no authority for the proposition.  To the contrary, there is 
abundant evidence that modern forest practices are not impairing aquatic life.42  These are only a 
few examples of the pattern that plagues the entire effects analysis. By failing to consider the 
best available scientific and commercial data available, the BiOp fails to meet the requirements 
of the ESA. 
 

4. The Reasonable and Prudent Alternative Is Arbitrary and Capricious and Not 
In Accordance with the Law and Relevant Regulatory Requirements.   

 
 Building on the flaws and inadequacies of the BiOp’s analysis and conclusions, the RPA 
is similarly erroneous.  An RPA must meet four basic criteria to be considered a “reasonable and 
prudent alternative.”  An RPA must be: (1) capable of being implemented in a manner consistent 
with the intended purpose of the action, (2) capable of being implemented consistent with the 
scope of the Federal agency’s legal authority and jurisdiction, (3) be economically and 
                                                 
37 16 U.S.C. § 1536(a)(2); Bennett v. Spear, 520 U.S. 154, 176 (1997) (The purpose of the best available data 
requirement is to “ensure that the ESA [will] not be implemented haphazardly, on the basis of speculation or 
surmise.”) 
38 Kern Cnty. Farm Bureau v. Allen, 450 F.3d 1072, 1080 (9th Cir. 2006) (quotation omitted); Conner v. Burford, 
848 F.2d 1441, 1454 (9th Cir. 1988) (agency “cannot ignore available biological information”).   
39 See, e.g., BiOp, supra note 5, at 146, 150, 246.   
40 See, e.g., USGS/Eugene Water and Electric Board, Reconnaissance of Land-Use Sources of Pesticides in 
Drinking Water, McKenzie River, Oregon (2012).  This study involved twice yearly sampling from various sites in 
the lower McKenzie River basin from 2002 through 2010. The samples were tested for 175 compounds (including a 
large number of herbicides, insecticides, and fungicides) and found no significant detections of any pesticide 
compounds.   
41 See, e.g., BiOp, supra note 5, at 58, 59, 62, 64, 66, 76, 79, 82, 84, 230, 231, 234. 
42 Oregon State University is the home of the Watersheds Research Cooperative, which has conducted “[t]hree 
paired watershed studies of unprecedented scope” analyzing “the environmental effects caused by contemporary 
forest management activities at a watershed scale.”  WATERSHEDS RESEARCH COOPERATIVE, 
http://www.watershedsresearch.org (last visited Nov. 16, 2016).  These studies have repeatedly found that modern 
forest practices have virtually eliminated negative environmental impacts due to logging.  See, e.g., Douglas S. 
Batemen et al., Effects of Stream-Adjacent Logging in Fishless Headwaters on Downstream Coastal Cutthroat 
Trout, Can. J. Fish. Aquat. Sci. 73: 1-16 (2016) (finding that “logging did not have significant effects on the coastal 
cutthroat trout population for the duration of the sample period.”); Kevin D. Bladon, et. al., A Catchment-Scale 
Assessment of Stream Temperature Response to Contemporary Forest Harvesting in the Oregon Coast Range, 379 
Forest Ecology and Management 153-164 (2016) (finding that “[t]here was no evidence that the (a) 7-day moving 
mean of daily maximum stream temperature, (b) mean daily stream temperature, or (c) diel stream temperature 
changed in the study stream reaches following ;contemporary forest harvesting practices,” and that “current 
harvesting practices have improved protection for stream water temperatures.”) 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=6c45911170859a7bcd4c00000409aabb&term_occur=26&term_src=Title:50:Chapter:IV:Subchapter:A:Part:402:Subpart:A:402.02
http://www.watershedsresearch.org/
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technologically feasible, and (4) be an alternative to the proposed action that NMFS believes 
would avoid the likelihood of jeopardizing the continued existence of listed species or resulting 
in the destruction or adverse modification of critical habitat.43  The RPA included in the BiOp 
fails to meet at least three of these criteria: it is unable to be implemented within the scope of 
FEMA’s authority, it is not economically and technically feasible, and NMFS fails to explain 
how it would avoid jeopardy or adverse modification.  
  

A. The RPA Cannot Be Implemented Consistent with the Scope of FEMA’s 
Authority. 

 
1.   FEMA’s Authority is Limited to Protecting People and Property from Flood 

Hazards.  
 

 The RPA’s proposed changes to the NFIP’s mapping and regulatory programs are beyond 
the scope of FEMA’s authority under the National Flood Insurance Act (“NFIA”). The ESA, a 
later-enacted statute, does not operate to amend the NFIA or add additional statutory authority.44  
Although the ESA directs agencies to “utilize their authorities” to carry out the ESA’s objectives, 
it does not expand the powers conferred on an agency by its enabling act.45  FEMA has no ability 
or obligation to implement those provisions of the RPA for which it lacks legal authority.    

 FEMA, through three separate letters sent to NMFS and numerous meetings and calls 
over the course of the consultation, explained that the RPA adopted in the BiOp is not within its 
authority.46  Most recently during a hearing before the Committee on Transportation and 
Infrastructure in the U.S. House of Representatives, Michael Grimm, Assistant Administrator for 
Mitigation for FEMA, was asked whether FEMA has “the authority to regulate privately funded 
development on private land under the NFIP?”  Mr. Grimm responded simply, “No.”   
 
 Ignoring FEMA’s steady assertions, the BiOp nevertheless proclaims that FEMA has the 
authority to implement the RPA.  NMFS does not have the expertise to make such a judgment, 
and NMFS cannot override or ignore FEMA’s interpretation of its own enabling statute.47  
Indeed, NMFS’s own guidance documents declare that NMFS is to defer to FEMA regarding 
FEMA’s interpretation of its authority.  The ESA Handbook recognizes that action agencies are 
“the only ones who can determine if an alternative is within their legal authority and jurisdiction 

                                                 
43 50 C.F.R. § 402.02; see also San Luis & Delta-Mendota Water Auth. v. Salazar, 666 F. Supp. 2d 1137, 1145 
(E.D. Cal. 2009).   
44 Nat'l Ass'n of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 662 (2007). 
45 See Platte River Whooping Crane Critical Habitat Maint. Trust v. F.E.R.C., 962 F.2d 27 (D.C. Cir. 1992); see 
also Am. Forest and Paper Ass’n v. U.S. Envtl. Prot. Agency, 137 F.3d 291, 299 (5th Cir.1998) (“the ESA serves not 
as a font of new authority, but as something far more modest: a directive to agencies to channel their existing 
authority in a particular direction”); Envtl. Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d 1073 (9th Cir. 2001); 
Sierra Club v. Babbitt, 65 F.3d 1502, 1509-10 (9th Cir. 1995). 
46 Letter from Roy E. Wright, Deputy Assoc. Adm’r, Federal Insurance and Mitigation Admin., Fed. Emergency 
Mgmt. Agency, to William Stelle, Reg’l Adm’r, Nat’l Marine Fisheries Serv. (May 29, 2014); Letter from Mark 
Carey, Director, Fed. Emergency Mgmt. Agency, to Kim Kratz, Assistant Reg’l Adm’r, Nat’l Marine Fisheries Serv. 
(Jan. 14, 2015); Letter from Mark Carey, Director, Fed. Emergency Mgmt. Agency, to Kim Kratz, Assistant Reg’l 
Adm’r, Nat’l Marine Fisheries Serv. (June 3, 2015).   
47 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 844 (1984) (“considerable weight should be 
accorded to an executive department's construction of a statutory scheme it is entrusted to administer.”) 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=1234c2958ed978a2c1969838a53f6aeb&term_occur=9&term_src=Title:50:Chapter:IV:Subchapter:A:Part:402:Subpart:A:402.02
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=b8f3387d77dfbab59f10238154eb4813&term_occur=2&term_src=Title:50:Chapter:IV:Subchapter:A:Part:402:Subpart:A:402.02
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f261603fe6973b91783d7cb3d5fbc3fa&term_occur=7&term_src=Title:50:Chapter:IV:Subchapter:A:Part:402:Subpart:A:402.02
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. . . .”48 NMFS and USFWS’ prior approaches to RPAs demonstrate deference to the action 
agency regarding the scope of the agency’s authority.  Both agencies have revised RPAs in final 
biological opinions to align with the action agency’s understanding of its authority.49  Here, 
NMFS opted to ignore FEMA’s statements regarding its authority, and press its own agenda. 
 
 FEMA’s concerns in its letters are valid.  The statutory authority conferred upon FEMA 
by the NFIA does not authorize FEMA to take action for the purpose of protecting animal and 
plant species.  The scope and purpose of the NFIA is limited to protecting people and property 
from flood hazards.  No provision under the NFIA (including 42 U.S.C. §§ 4001-4002, which set 
forth the purpose of the NFIA; 4101-4101c, which set forth FEMA’s mapping obligations; or 42 
U.S.C. § 4102, which establishes the boundaries for the NFIP’s minimum criteria for land 
development) authorizes50 FEMA to adopt measures for the benefit of threatened and 
endangered species with disregard for the primary purposes of the NFIA—avoidance of flood 
damage and flood losses.51  Although NMFS attempts to insulate the RPA by stating that it will 
also provide corollary flood protection benefits for people and property, NMFS’s proposed 
development restrictions go far beyond what is necessary to achieve the NFIP’s purpose and 
intent.52  As FEMA has explained, the NFIA does not permit FEMA to limit or prohibit all 
floodplain development.  Instead, the NFIA limits FEMA to development restrictions that are 
“necessary” and “practicable” to protect people and property from flood damages and loss.53  In 
many cases, implementation of the RPA would require actions antithetical to protecting people 
and property from floods.   
 
 NMFS cites several historical studies and reports that discuss the “natural and beneficial 
functions of floodplains” in the context of the NFIA.  NMFS’s attempt to rely on these materials 
ignores the simple fact that the only provision in the NFIA that mentions “natural and beneficial 
floodplain functions” is the community rating system (“CRS”).54 The CRS, however, is a 
program of voluntary additional measures that may be undertaken by local communities.  This 
CRS provision may not be used to expand FEMA’s authority to encompass adoption of 
mandatory development restrictions for protection of threatened and endangered species.  Even if 
the “natural and beneficial floodplain functions” language from the CRS applied across the 
                                                 
48 ESA Handbook, supra note 14, at 4-43. 
49 See, e.g., Sw. Center for Biological Diversity v. U.S. Bureau of Reclamation, 143 F.3d 515, 518 (9th Cir.1998) 
(explaining that USFWS revised a draft RPA after Bureau of Reclamation indicated that it lacked discretion to take 
measures required by the RPA).   
50 NMFS asserts that the NFIA gives FEMA broad discretion in developing the federal floodplain management 
standards, citing 42 U.S.C. § 4002(b) and 42 U.S.C. § 4102.  In making this argument, NMFS conflates the concept 
of “discretion” for purposes of triggering the requirement to consult under 50 C.F.R. § 402.03, with the concept of 
“authority” which is a required component of an RPA under 50 C.F.R. § 402.02.  This is apparent from NMFS’s 
misplaced reliance on Nat’l Wildlife Fed’n, 345 F. Supp. 2d at 1173-74 and Florida Key Deer v. Paulison, 522 F.3d 
1133, 1142 (11th Cir. 2008), both of which determined that FEMA’s proposed action was discretionary, and 
therefore, subject to the consultation requirement under 50 C.F.R. § 402.03.  If, however, “discretion” were the same 
as “authority”, there would be no reason to list “authority” as one of the criteria for a valid RPA.  Based on canons 
of statutory construction, “authority” must require a separate analysis to support an RPA.    
51 See, e.g, Nat'l Ass'n of Home Builders, 551 U.S. at 671(“Nothing in the text of § 402(b) authorizes the EPA to 
consider the protection of threatened or endangered species as an end in itself when evaluating a transfer 
application.”)   
52 BiOp, supra note 5, at 306. 
53 42 U.S.C. §§ 4001(e), 4102(c).   
54 42 U.S.C. § 4022(b).   
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NFIA—which it does not—the consideration of “natural and beneficial floodplain functions” is 
not equivalent to consideration of endangered and threatened species. As used in the NFIA, the 
term “natural and beneficial floodplain functions” means: 
 

(A) the functions associated with the natural or relatively undisturbed floodplain 
that (i) moderate flooding, retain flood waters, reduce erosion and sedimentation, 
and mitigate the effect of waves and storm surge from storms, and (ii) reduce 
flood related damage; and 
 
(B) ancillary beneficial functions, including maintenance of water quality and 
recharge of ground water, that reduce flood related damage.55 

 
Even this definition incorporates the requirement of flood damage prevention.  It demonstrates 
that there is only limited overlap between “natural and beneficial functions” as used in the NFIA 
and the concerns raised by NMFS in the BiOp.   
 
 Further, NMFS reads 42 U.S.C. § 4102(c)(4), which provides FEMA with authority to 
guide development to “otherwise improve the long-range land management and use of flood-
prone areas,” as authorizing FEMA to change the NFIP to incorporate ESA concerns.  NMFS 
takes this phrase out of its proper context to reach this stretched interpretation, in violation of 
basic tenants of statutory construction: “where general words follow an enumeration of specific 
items, the general words are read as applying only to other items akin to those specifically 
enumerated.”56 The three provisions in 42 U.S.C. § 4102(c) proceeding this final “catch all” all 
relate exclusively to reducing flood risk and damage and do not encompass endangered species 
consideration.57   
 
 Also, although 42 U.S.C. § 4024 requires FEMA to coordinate the NFIP with other 
programs, neither NMFS nor the ESA are mentioned.  Instead, the requirement to coordinate is 
limited to agencies having responsibility for flood control, flood forecasting, or flood damage 
prevention in order to assure that the programs of such agencies and the NFIP are mutually 
consistent. 
 

2.   RPA Elements 2, 4 and 5 Depend on the Actions by Third Parties Who Were 
Not Participants in the Consultation. 

 RPA Elements 2, 4, and 5 are also invalid because they rely on acts by third parties.  As 
the courts have previously declared, FEMA has no land use authority and issues no permits.58  
For the RPA to affect the outcome NMFS intends, cities and counties in Oregon (and throughout 
the United States) will need to adopt the changes into their local development codes. Because 
participation in the NFIP is voluntary, adoption of such measures by local governments is also 
voluntary.  FEMA can change its regulations, but unless/until local governments adopt those 
                                                 
5542 U.S.C. § 4121(12) (emphasis added). 
56 Harrison v. PPG Industries, Inc., 446 U.S. 578, 588 (1980); Wa. Dep’t of Social Servs. v. Keffeler, 537 U.S. 371, 
384 (2003).   
57 42 U.S.C. § 4102(c)(1)-(3). 
58 Nat’l Wildlife Fed’n v. Fed. Emergency Mgmt. Agency, No. C11-2004-RSM, 2014 WL 5449859, at *20 (W.D. 
Wa. Oct. 24, 2014).   
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changes through their own local regulations, the RPA will have no effect. As the ESA Handbook 
explains, where corrective action depends on the actions of third parties who were not party to 
the consultation, the proposed measure is not an RPA.59   

3.   NMFS Cannot Rely on a Scheme to Implement RPA Element 2 that NMFS 
Has Stated is Invalid and Outside FEMA’s Existing Authority. 

 FEMA’s ability to implement the Interim Measures depends on FEMA relying on a legal 
theory that NMFS expressly denounced in the BiOp.  In explaining its proposed action in the 
Program Level Biological Assessment from the National Flood Insurance Program in Oregon, 
FEMA asserted that 44 C.F.R. § 60.3(a)(2) authorizes it to require local governments to compel 
applicants to demonstrate ESA compliance prior to issuing a floodplain permit.60  FEMA now 
intends to use the same basis to authorize implementing RPA Element 2 before FEMA completes 
rulemaking or National Environmental Policy Act (“NEPA”) review.  Contrary to FEMA’s 
current interpretation, 44 C.F.R. § 60.3(a)(2) requires only that local communities “[r]eview 
proposed development to assure that all necessary permits have been received from those 
governmental agencies from which approval is required by Federal or State law, including 
section 404 of the Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C. 
1334.”61 

 In the BiOp, NMFS plainly denounced FEMA’s proposed reliance on 44 C.F.R. § 
60.3(a)(2) to authorize implementing any of the changes called for by the RPA.  NMFS wrote: 

A significant flaw in this aspect of FEMA’s proposed action is the reliance on 
local entities “complying with the ESA” prior to issuing a floodplain development 
permit.  

*** 

While FEMA indicates that ESA section 10(a)(1)(B) permits are that vehicle, they 
misunderstand how that section of the ESA operates – ESA section 10 permits are 
not a required permit. The services’ regulations at 50 CFR 222.301 state “any 
person who desires to obtain permit privileges” for take incidental to an otherwise 
lawful activity must apply for that permit in accordance with applicable 
regulatory provisions.  In other words, section 10 permits are elective, not 
required, and therefore do not appear to fall within the purview of 44 CFR 
60.3(a)(2).62 

 Having rejected FEMA’s proposed reliance on 44 C.F.R. § 60.3(a)(2) as part of FEMA’s 
proposed action, NMFS can hardly now depend on that same interpretation as providing FEMA 
authority to require local governments to implement the Interim Measures.  Instead, FEMA 
would need to complete rulemaking to require local governments to implement RPA Element 2.  

                                                 
59 ESA Handbook, supra note 14, at 4-44. 
60 Fed. Emergency Mgmt. Agency, Program Level Biological Assessment for National Floodplain Insurance 
Program, Oregon State, at 2-40-41 (Feb. 2013). 
61 44 C.F.R. § 60.3(a)(2) (emphasis added).   
62 BiOp, supra note 5, at 40 (emphasis added). 
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Because FEMA cannot realistically complete the necessary notice and comment rulemaking 
process and attendant NEPA review by the March 15, 2018 “deadline” established in the BiOp, 
implementing RPA Element 2 as proposed is practically impossible.  This legal and practical 
impossibility renders the RPA arbitrary and capricious.   

B. The RPA Is Not Technically and Economically Feasible. 
 
 The RPA also fails because it is not technically and economically feasible.63  The 
requirement that the RPA be economically and technologically feasible requires that the action 
agency have the resources and technology necessary to implement the RPA.64  This requires 
“analysis of whether the corrective measures required by an RPA can be implemented from a 
purely budgetary perspective.”65   
 
 NMFS’s analysis of economic feasibility of the RPA amounts to a heavily skewed cost-
benefit analysis that fails to consider FEMA’s budget.  The BiOp contains no evidence or 
indication that NMFS analyzed the actual costs of implementing the RPA or FEMA’s ability to 
bear those costs.  NMFS was required to determine that FEMA has the resources and technology 
necessary to implement the RPA.66  
 
 Again, as FEMA explained to NMFS throughout the consultation process, FEMA does 
not have the budgetary resources to implement the substantive elements of the RPA.67  NMFS 
should have deferred to FEMA’s judgment that the RPA is not economically feasible.   
 
 As one example, RPA Element 3 would require FEMA to significantly revise its 
floodplain mapping program, including replacing its current steady-state mapping protocols with 
more elaborate modelling techniques (e.g., multi-dimensional and unsteady-state models), and 
mapping areas that FEMA until now has not modelled (e.g., erosion zones, channel migration 
zones).68  As of December 2015, since the inception of the NFIP in 1968, FEMA has invested 
approximately $7 billion (adjusted to 2012 dollars) in floodplain mapping nationwide.69  The 
cost to maintain accurate and up-to-date flood maps using a steady-state only model ranges from 
$116 million to $275 million annually.  This does not include the additional costs for more 
elaborate mapping techniques proposed in RPA Element 3.  Further, the Technical Mapping 

                                                 
63 50 C.F.R. § 402.02; see also Bennett, 520 U.S. at 177 (“economic consequences are an explicit concern of the 
ESA ...”).   
64 See In re: Operation of the Missouri River Sys. Litig., 363 F. Supp. 2d 1145, 1161 (D. Minn. 2004).   
65 In Re Consolidated Salmonid Cases, 791 F. Supp. 2d 802, 921 (E.D. Cal. 2011). 
66 See In re: Operation of the Missouri River Sys. Litig., 363 F.Supp.2d at 1161. 
67 Letter from Roy E. Wright, Deputy Assoc. Adm’r, Federal Ins. and Mitigation Admin., Fed. Emergency Mgmt. 
Agency, to William Stelle, Reg’l Adm’r, Nat’l Marine Fisheries Serv. (May 29, 2014); Letter from Mark Carey, 
Director, Fed. Emergency Mgmt. Agency, to Kim Kratz, Assistant Reg’l Adm’r, Nat’l Marine Fisheries Serv. (Jan. 
14, 2015); Letter from Mark Carey, Director, Fed. Emergency Mgmt. Agency, to Kim Kratz, Assistant Reg’l Adm’r, 
Nat’l Marine Fisheries Serv. (June 3, 2015).   
68 BiOp, supra note 5, 282-83. 
69 Technical Mapping Advisory Council, TMAC Annual Report, 4-100 (Dec. 2015), https://www.fema.gov/media-
library-data/1454954097105a94df962a0cce0eef5f84c0e2c814a1f/TMAC_2015_Annual_Report.pdf [hereinafter 
(“TMAC Report”)]. 
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Advisory Council70 has estimated the cost to incorporate future conditions risk assessments in 
map revisions—which is only one piece of what NMFS calls for in RPA Element 3—at between 
$4 billion and $7 billion nationwide.  This is in abrupt contrast to FEMA’s actual budget. As 
NMFS acknowledges in the BiOp, “FEMA had about one million dollars of discretionary 
funding in 2012 for all of Region X (Alaska, Washington, Idaho, Oregon), which would fund 
approximately 1½ watersheds.”71 
 
 Further, based on the National Hydrographic Dataset, there are 3.5 million miles of 
streams in the nation. Currently, only 1.2 million miles have flood maps. As of December 2015, 
Oregon had between 10,000 and 20,000 miles of unknown river that still need to be mapped.72  
This figure does not include the additional erosion zones that NMFS states FEMA must map 
under RPA Element 3.  Although the BiOp indicates it would cost approximately $300/mile to 
complete the floodplain mapping suggested in the RPA, this significantly underestimates the 
actual cost, which is between $1,500–$2,500 per mile of river and $3,000–$4,000 per linear mile 
of coastline.73   
 
 Finally, the NFIP incurred substantial debt to help affected homeowners who maintained 
flood insurance coverage. Because of these natural disasters, the NFIP was $23 billion in debt as 
of December 31, 2014.  NMFS appears to have entirely failed to consider the costs of its 
proposed mapping protocols in light of actual mapping costs and FEMA’s budgetary constraints.  
 
 RPA Elements 2 and 4, which would require changes to the minimum floodplain 
development criteria, are similarly flawed.  The BiOp contains no evidence that NMFS 
considered the costs to FEMA of implementing either the Interim Measures (RPA Element 2) or 
the substantial permanent regulatory changes proposed in RPA Element 4.  Further, while 
ordinarily it might have been acceptable for NMFS to consider only the costs to FEMA of 
changing its regulations (something which NMFS failed even to do), in this case implementation 
of RPA Elements 2 and 4 depends on more than 250 NFIP participating communities in Oregon 
adopting FEMA’s revised program into their own regulations.  This will require each local 
jurisdiction to go through a separate public rulemaking process to amend its existing flood 
hazard regulations at significant cost.  Because the efficacy of the RPA depends on the adoption 
by local governments, the costs to local governments must be considered when evaluating the 
economic feasibility of the RPA.   
 
 Ultimately, there is no evidence that NMFS analyzed whether the changes proposed by 
the RPA were within the budgetary means of either FEMA or the NFIP participating 
communities.  Without any evidence that NMFS considered the financial feasibility of its 
proposed mandates, the RPA is arbitrary and capricious.    
 
  

                                                 
70  The Technical Mapping Advisory Council is a federal advisory committee established to review and make 
recommendations to FEMA on matters related to the national flood mapping program authorized under the Biggert-
Waters Flood Insurance Reform Act of 2012. 
71 BiOp supra note 5, at 17. 
72 TMAC Report, supra note 69, at 4-106. 
73 TMAC Report, supra note 69, at 4-102.  
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C. The BiOp Fails to Explain How the RPA Avoids Jeopardy or Adverse 
Modification. 

 
 NMFS also failed to explain how the RPA “would avoid the likelihood of jeopardizing 
the continued existence of listed species or resulting in the destruction or adverse modification of 
critical habitat.”74  First, the BiOp makes no distinction between whether the RPA is intended to 
address jeopardy to the species or adverse modification to critical habitat.  Second, the BiOp 
contains no evidence or explanation for how the RPA will address the underlying effects causing 
jeopardy and adverse modification for each particular species and each critical habitat 
designation. 
 

Further, the RPA establishes a “no net loss” standard for floodplain functions.75  
Nowhere in the BiOp or RPA does NMFS explain or provide data supporting the broad and 
uniform imposition of a “no net loss” standard.  The imposition of “no net loss” goes well 
beyond what is necessary to avoid jeopardy or adverse modification.   
 
 While NMFS has flexibility in the identification of an RPA, and is not required to 
propose the least restrictive alternative, the RPA is still limited to those measures necessary to 
satisfy the ESA’s jeopardy and adverse modification standards.  NMFS failed to demonstrate that 
the avoidance or mitigation of any adverse impacts to the species or critical habitat is necessary 
to prevent jeopardy or adverse modification.76  Even if such a standard were appropriate in some 
instances/environments, NMFS also failed to demonstrate that such requirements are uniformly 
necessary throughout the action area, and uniformly necessary for all the implicated species and 
critical habitat, when floodplain functions vary by location and degree of existing development.77  
Finally, NMFS failed to provide a “thorough explanation” of how the RPA, and its component 
elements, would avoid jeopardy and adverse modification.78 
 
 Absent evidence or analysis demonstrating that the RPA meets the regulatory criteria for 
a reasonable and prudent alternative, the RPA is arbitrary and capricious. 
 

D. NMFS Should Withdraw the BiOp and Reinitiate Consultation to Develop a 
Defensible BiOp. 

 
 Finally, since issuing the RPA in April, NMFS has held a number of meetings and calls 
with FEMA and the Oregon Department of Land Conservation and Development to explain to 
local governments and property owners the meaning and effect of the Interim Measures.  At 
those meetings, NMFS has routinely described the RPA as less restrictive than it appears in 

                                                 
74 50 C.F.R. § 402.02; 16 U.S.C. § 1536(b)(4)(A).   
75 BiOp, supra note 5, at 278-79, 290. 
76 E.g., Butte Envtl. Council v. U.S. Army Corps of Eng’rs, 620 F.3d 936, 948 (9th Cir. 2010) (“An area of a species’ 
critical habitat can be destroyed without appreciably diminishing the value of critical habitat for the species’ survival 
or recovery”). 
77 For example, RPA Element 4 recognizes that there could be different conditions, but RPA Element 2 imposes 
uniform compensatory storage and 170 foot riparian buffer zones with use restrictions irrespective of existing 
conditions. 
78 ESA Handbook, supra note 14, at 4-43; San Luis & Delta-Mendota Water Auth. v. Jewell, 747 F.3d 581, 635 (9th 
Cir. 2014). 
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writing in the BiOp.  For example, nothing in subsections A or B of RPA Element 2 suggests that 
floodplain redevelopment proposals would not be subject to the prescriptive standards as written.  
Yet during meetings, NMFS has suggested that redevelopment that creates any net benefit as 
compared to existing conditions would be permissible.   
 
 The Coalition acknowledges and appreciates NMFS’s efforts to be responsive to 
feedback and local conditions.  However, NMFS must align the words in the BiOp with its in-
person interpretations because FEMA, local communities, and property owners will be held to 
the language on the page, not the less restrictive interpretation stated by NMFS staff in-person.  
Furthermore, the gap between the written words in the BiOp and NMFS’s oral explanations and 
interpretations demonstrates that NMFS itself does not believe the extremely restrictive 
provisions written in the BiOp are in fact necessary to achieve its ESA goal.  This gap 
demonstrates the arbitrary and capricious nature of the RPA as issued.  
 

Conclusion 
 
 Thank you for considering this notice.  We request that NMFS withdraw the BiOp and 
reinitiate consultation to address the myriad defects identified in this letter.  We welcome the 
opportunity to work with NMFS and FEMA to identify approaches that work within the bounds 
of FEMA’s authority and budget, and existing state and local programs aimed at recovering 
endangered species and their habitat.  If you have any questions regarding this notice, please do 
not hesitate to contact the undersigned. 

Very truly yours, 
 
Oregon Homebuilders 
 

 
Jon Chandler, CEO 
 
 
Oregon Association of Realtors 

 
Jenny Pakula, General Counsel & VP Business Development 
 
 
BOMA Oregon 
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Susan Steward, Executive Director 
 
Oregon Concrete and Aggregate Producers Association 
 

 
Richard Angstrom, President 
 
 
Oregon Farm Bureau 

 
David Dillion, Executive Vice President 
 
 
Association of Oregon Industries 

 
Mike Freese, Vice President 
 
cc: Congressman Peter DeFazio 
 Congressman Jeffrey Merkley 
 Congressman Roy Wyden 
 Congressman Kurt Schrader 
 Congresswoman Suzanne Bonamici 
 Congressman Greg Walden 
 Mark Carey, Mitigation Director, FEMA Region X 
 Kenneth Murphy, Regional Administrator, FEMA Region X 

Jim Rue, Director, Oregon DLCD 
Christine Shirley, Natural Hazards and Floodplain Specialist, Oregon DLCD 
Mike McArthur, Executive Director, Association of Oregon Counties 
Mike McCauley, Executive Director, League of Oregon Cities 
Sandra McDonough, President & CEO, Portland Business Alliance 
Mark Landauer, Executive Director, Oregon Public Ports Association 
Kristin Meira, Pacific Northwest Waterways Association 
 
 


